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UNI TED STATES TAX COURT

GLAXOSM THKLI NE HOLDI NGS (AMVERI CAS) INC., Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 3-01-D. Filed July 5, 2001.

G and R (the applicants) filed a Joint Application
to Perpetuate Testinony Before Comrencenent of a Case
(joint application) pursuant to Rule 82, Tax Court
Rul es of Practice and Procedure. The applicants
propose to take the depositions of two of Gs forner
executives, both of whom are septuagenarians, and both
of whomreside in the United Kingdom The applicants
agree that Ris not likely to issue a notice of
deficiency to Gin the near future, that the testinony
of the proposed deponents is critical to G s issues
under exam nation, and that a trial is |likely but not
until 2005 or 2006.

Hel d: Because there is a reasonabl e expectation
that the applicants wll be adversaries in an action
cogni zable in this Court, and there is a significant
risk that critical testinmony will be unavail abl e when a
trial, if any, is commenced, the applicants’ joint
application will be granted.
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John B. Magee and Richard C. Stark, for petitioner.

Theodore J. Kletnick, for respondent.

OPI NI ON

VELLS, Chief Judge: This matter is before the Court on a

Joint Application to Perpetuate Testinony Before Commencenent of
a Case (joint application), filed May 7, 2001. Unless otherw se
i ndi cated, section references are to sections of the Internal
Revenue Code, as anended, and Rule references are to the Tax
Court Rules of Practice and Procedure.

d axoSm t hKl i ne Hol dings (Americas), Inc. (daxo), and the
Comm ssi oner of Internal Revenue (the Conm ssioner) filed a joint
application, pursuant to Rule 82, to take the depositions of two
of daxo’ s forner executives. For convenience, we wll refer to
@ axo and the Conm ssioner, collectively, as the applicants.

d axo has no current petition for redeterm nation of deficiencies
before the Court.

Backgr ound

d axo is a holding conpany for a gl obal pharnmaceutica
busi ness headquartered in the United Kingdom [In 1992, the
Commi ssi oner began an exam nation of Jaxo’'s tax returns for 1989
and 1990. The d axo exam nation currently enconpasses d axo’s

tax returns for the years 1989 through 1999.
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d axo disagrees with the Comm ssioner’s proposal to increase
@ axo’s taxable income pursuant to section 482 for the years
under exam nation. Since 1994, the applicants have attenpted to
resolve their differences through the Advance Pricing Agreenent
Program and t hrough the Internal Revenue Service's Ofice of
Appeal s.

I n Decenber 1999, daxo formally requested relief from
doubl e taxation for the taxable years 1989 through 1997 under the
mut ual agreenent procedures (or so-called conpetent authority
process) provided in article 25 of the Convention for the
Avoi dance of Doubl e Taxation, Dec. 31, 1975, U. S.-U K, 31 UST.
5668, 5688, as anended by Second Protocol, Apr. 25, 1980, 31
U S T. 5707, 5708. The applicants anticipate that the conpetent
authority process could be protracted.

The Comm ssioner has not issued a notice of deficiency to
d axo for the years under exam nation. Because of their
commtnent to the conpetent authority process, the applicants do
not anticipate that the Comm ssioner will issue a notice of
deficiency to axo in the near future. Assum ng that the
Comm ssi oner issues a notice of deficiency to G axo, the
applicants expect that the matter will proceed to trial but not
until 2005 or 2006.

The applicants seek perm ssion to take the depositions of

Sir Paul Grolam (M. Grolam) and Sir David Jack (M. Jack),



- 4 -
former 3 axo executives. Messrs. Grolam and Jack reside in the
United Kingdom M. Grolam, presently 75 years of age, served
as G axo’s controller, finance director, chief executive, and
chai rman of worl dw de operations, during the period 1966 through
1994. M. Jack, presently 77 years of age, served vital roles in
A axo’s research and devel opnent efforts during the period 1961
t hrough 1987. The applicants agree that Messrs. Grolam’'s and
Jack’s testinmony will be critical to the resolution of the
section 482 adjustnents that the Conm ssioner has proposed for
t he years under exam nation

Cting Messrs. Grolam’s and Jack’ s advanced ages, the
i nportance of their testinony, their foreign residences, and the
substantial delay anticipated in any trial, the applicants
contend that, to prevent a failure of justice, the Court should
i ssue an order authorizing Messrs. Grolam’s and Jack’s
depositions for the purpose of perpetuating their testinony. The
applicants report that Messrs. Grolam and Jack consent to the
granting of the joint application.

The applicants expect to conduct the proposed depositions at
the offices of daxo’s counsel in Washington, D.C., so long as
Messrs. G rolam and Jack are capable of traveling to the United
States. The joint application includes a description of the
substance of the testinony that the applicants expect to elicit

fromthe proposed deponents. The joint application states that
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t he proposed depositions wll be videotaped and that the
applicants agree to begin M. Grolam’s deposition on or about
May 14, 2002, and M. Jack’s deposition on or about June 4, 2002.
The applicants have further agreed to a so-called discovery
schedule to permt the Conm ssioner to nmake reasonabl e requests
for information from d axo, consult with experts, and make
further preparations in advance of the proposed depositions.

This matter was called for hearing at the Court’s notions
session held in Washington, D.C. Counsel for both parties
appeared at the hearing and offered argunment in support of the
joint application. daxo filed a Rule 50(c) statenment indicating
that: (1) Actuarial studies suggest that there is an
approxi mately 40-percent probability that M. Grolam wll not
survive to the end of 2006 and an approxi mately 50-percent
probability that M. Jack will not survive to the end of 2006;
and (2) health and agi ng studi es suggest that, even if they do
survive to the end of 2006, there would be a significant
l'i kelihood that they would be suffering from substantial nenory
| apses or other fornms of nental inpairnment at that tine.

Di scussi on

Rul e 82 provides for the taking of depositions before the
commencenent of a Tax Court case “to perpetuate testinony or to
preserve any docunment or thing regarding any matter that may be

cognizable in this Court”. Rule 82 is derived fromrule 27(a) of
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the Federal Rules of G vil Procedure, and we are gui ded by
judicial interpretations of Fed. R Cv. P. 27 in the absence of

our own precedent. See Reed v. Conm ssioner, 90 T.C. 698, 700

(1988) .

Rul e 82 states that an application nust show. (1) The facts
showi ng that the applicant expects to be a party to a case
cogni zable in this Court but is at present unable to bring it or
cause it to be brought; (2) the subject nmatter of the expected
action and the applicant’s interest therein; and (3) all matters
required to be shown in an application under paragraph (b)(1) of
Rul e 81 except item (H) thereof. Rule 81(b)(1), as is relevant
here, requires the applicant to show the reason for deposing a
person rather than waiting to call the person as a witness at
trial and the substance of the testinony that the applicant
expects to elicit. Rule 82 further provides:

If the Court is satisfied that the perpetuation of the

testinony or the preservation of the docunent or thing

may prevent a failure or delay of justice, then it wll

make an order authorizing the deposition and including

such other terns and conditions as it may deem

appropriate consistently with these Rules. * * *

The instant application states that the applicants expect to
be adversaries in a case cognizable in this Court and that the
case will likely concern, anong other itens, adjustnents to
@ axo’s taxabl e income pursuant to section 482. Although the

Commi ssi oner has not issued a notice of deficiency to 3 axo, and,

therefore, daxo presently is unable to file a petition with the
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Court, we are satisfied that it is likely that the dispute
bet ween d axo and the Comm ssioner over the Conm ssioner’s
adjustnments to Gaxo’'s tax returns will proceed to litigation.

See DeWagenknecht v. Stinnes, 250 F.2d 414, 417 (D.C. Cr. 1957).

The central question posed in the instant application is
whet her the perpetuation of the proposed deponents’ testinony may
prevent a failure or delay of justice. Although no objection to
t he proposed depositions has been made, this Court has the
i nherent authority to protect the integrity of its Rules
regardl ess of an objection by a party. See Masek v.

Comm ssioner, 91 T.C. 1096, 1100 (1988), supplenented by 92 T.C

814 (1989). Accordingly, we wll briefly review rel evant casel aw
regardi ng Rul e 82.

In Reed v. Commi ssioner, supra, we held that the nere

showi ng that an applicant is currently unable to commence an
action in the Tax Court is insufficient to justify granting an
application under Rule 82. In denying the application in that
case, we stated in pertinent part: “The relief provided for by
Rule 82 is an extraordi nary nmeasure and invoked only to prevent
the failure or delay of justice. W wll continue to apply the
test * * * which requires that the applicant show that the
testinony will, in all probability, be lost before trial.” Ild.
at 701.

In Masek v. Conm ssioner, supra, the applicant/taxpayer
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sought to take the depositions of two third-party witnesses. The
two Wi tnesses were 62 and 69 years of age, respectively. Upon
review of the application, we explained that the procedure under
Rul e 82 was not intended to be used as a di scovery device. See

Ash v. Cort, 512 F.2d 909, 911 (3d Cir. 1975). W also stated

that, where an application under Rule 82 suggests that the
proposed deposition m ght be used for discovery purposes, our
deci si on whether to grant such an application will turn on a
wei ghi ng of the discovery aspects of the deposition against the
applicant’s need to perpetuate testinony. See Masek v.

Comm ssioner, 91 T.C. at 1100. In denying the application in

t hat case, we concluded that the proposed depositions of third-
party wtnesses reflected “nore than a trace of discovery” and

t he applicant/taxpayer had not shown (through nedical records or
ot herwi se) that the proposed deponents’ testinony would |ikely be
| ost before trial. 1d. at 1100-1101.

I n our Supplenental QOpinion, Masek v. Commi ssioner, 92 T.C

814 (1989), we denied the applicant/taxpayer’s notion to

reconsi der our earlier opinion, stating that our focus under Rule
82 “is directed to the risk that the testinony will be
unavai l abl e when a trial commences, and the applicant nust

establish that that risk is significant.” 1d. at 815.
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Wth the foregoi ng as background, we consider the instant
application. As previously discussed, the application states
facts showi ng that the applicants reasonably expect to be
adversaries in an action cognizable in this Court. Because the
matter involves a conplex exam nation concerni ng nunerous issues,
the issuance of a notice of deficiency to G axo will be del ayed,
and the case is not likely to go to trial until 2005 or 2006.
Agai nst this backdrop, we note that the proposed deponents,
Messrs. G rolam and Jack, are both residents of the United
Kingdom M. Grolam is presently 75 years of age, and M. Jack
is presently 77 years of age. The applicants agree that the
proposed deponents’ testinony wll be critical to the issue of
A axo’s policies concerning interconpany transfer pricing during
the years under exam nation

There is no evidence that either of the proposed deponents
is presently ill or otherwi se suffering froma chronic nedical

condition, see Masek v. Conmm ssioner, 91 T.C. at 1100-1101;

however, other factors support the proposition that there is a
significant likelihood that the proposed deponents’ testinony
wi |l be unavail able when a trial comences in this matter. In
particul ar, the proposed deponents’ advanced ages, their

resi dences abroad, and the potential for substantial delay in a
trial of the Federal tax issues presented in the exam nation of

d axo’s 1989 through 1999 tax returns are all factors which
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suggest that there is a high probability that critical testinony
will be |ost.

There is no indication that the applicants are attenpting to
use the proposed depositions as a discovery device. Although the
appl i cants have agreed that the Conm ssioner will be given an
opportunity to request information fromdaxo in order to prepare
for the depositions, such an exchange of information in advance
of the depositions is perfectly understandabl e given the
conpl exity and magni tude of the exam nation

The circunmstances presented in the instant application are

sonewhat anal ogous to those presented in Texaco, Inc. v. Borda,

383 F.2d 607 (3d Gr. 1967), where Borda brought a civil

antitrust suit against Texaco which was stayed pendi ng the
determ nation of a crimnal action in which Texaco was naned as a
coconspirator. The District Court had deni ed Texaco’s
application to take Borda's deposition in advance of the trial in
the civil case. On appeal, the Court of Appeals for the Third
Crcuit held that the District Court had erred in denying
Texaco’ s application to take Borda's deposition, considering that
Borda was 71 at the tine, the events underlying the civil action
dat ed back sone 11 years, and the trial of the matter woul d not

be conducted in the foreseeable future. Cf. DeWagenknecht V.

Stinnes, supra (application to take deposition to perpetuate

testimony of witness 74 years of age was granted where cl ai mant
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was unable to bring action i mrediately and cl ai m concerned events
and transactions which had taken place many years earlier).

In sum the application shows that there is a reasonable
expectation that the applicants will be adversaries in an action
cogni zable in the Court and there is a significant risk that
critical testinony may be |ost over the next several years
because of Messrs. Grolam’s and Jack’s advanced ages.

Consi stent with the precedi ng discussion, and with the intention
of preventing a failure of justice in this matter, we wll grant
the applicants’ Joint Application to Perpetuate Testinony Before
Comrencenent of a Case, with appropriate ternms and conditions to
be set forth in our order. Insofar as the applicants request
that we include a discovery schedule in our order, we deny the
request.

To reflect the foregoing,

An order will be issued

granting the applicants’ Joint

Application to Perpetuate

Testi nony Before Conmencenent

of a Case.



